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AALU Bulletin No:  11-38 April 15, 2011 

Subject: IRS Postpones Due Date of Form 8939 (Allocation of Increase in Basis 

for Property Acquired From a Decedent) to Uncertain Future Date 

Major References:   IR-2011-33; Form 8939 (Draft) 

Prior AALU Washington Reports: 11-31 

 

MDRT Information Retrieval Index Nos.: 2400.00; 7400.00 

 
SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

In our Bulletin No. 11-31, we reported that the IRS had released a draft of Form 

8939 (Allocation of Increase in Basis for Property Acquired From a Decedent).  Form 

8939 was theoretically due to be filed on April 18, 2011, with the federal income tax 

returns of decedents who died during 2010 and opted not to be subject to the federal 

estate tax for that year.   

However, on March 31, 2011, the IRS announced, in IR 2011-33, that Form 

8939 should not be filed with the decedent’s final income tax return on April 18, 2011.  

Instead, new guidance issuing a new deadline for the form will be issued sometime in the 

future.  A new Form 8939 will be issued at that time. 

Form 8939 is an information return that will be used to establish basis for income tax purposes of 

property acquired from a decedent who died in 2010. 

Under the Economic Growth and Tax Relief Reconciliation Act of 2001 (EGTRRA), the estate tax 

was repealed for persons who died in 2010.  The executors of the estates of certain decedents who died in 

2010 were required under EGTRRA to file an information return relating to large transfers at death, which 
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return was due on the date of the decedent’s final Form 1040 or a later date specified in regulations 

issued by the Treasury Department.  A “large transfer” is basically - with respect to U.S. citizen or resident 

decedents - any transfer of property (other than cash) with a value in excess of $1.3 million, and certain 

property acquired by gift within 3 years of death.  EGTRRA’s modified carryover basis rules are set forth 

in Code section 1022. 

In December of last year, Congress enacted the Tax Relief, Unemployment Insurance 

Reauthorization, and Job Creation Act of 2010 (TRA 2010), which reinstated the estate tax for persons who 

died in 2010. TRA 2010 allows executors of the estates of decedents who died in 2010 to elect to have the 

rules of the estate tax not apply to the property of a decedent’s estate. This election is to be made at the time 

and in the manner prescribed by the Treasury Department. 

On March 7, 2011, the IRS posted a notice of request for comments on the draft Form 8939 in the 

Federal Register. On January 31, 2011, several committees of the Real Property, Trust and Estate Law 

Section and the Fiduciary Income Tax Committee of the Section of Taxation of the American Bar 

Association submitted comments on the draft Form 8939 which was made public on December 16, 2010.  

In general, the ABA committees found the required disclosures in the draft form to be onerous, and cited 

numerous areas that needed clarification. 

Treasury and the IRS have announced that they plan to issue future guidance that will provide a 

deadline for filing Form 8939 and for electing to have the estate tax rules not apply to the estates of persons 

who died in 2010. The forthcoming guidance will also explain the manner in which an executor of an estate 

may elect to have the estate tax not apply. 

A reasonable period of time for preparation and filing will be given between issuance of the 

guidance and the deadline for filing Form 8939 and for electing to have the estate tax rules not apply. The 

Form 8939 is not currently available, but will be made available soon after the guidance is issued.  

AALU will update the membership when the final Form 8939 and Instructions are released. 

Any AALU member who wishes to obtain a copy of IR-2011-33 and/or Draft From 8939 may do so 

through the following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU 

website at www.aalu.org and enter the Member Portal with your last name and birth date and select Current 

Washington Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and 

include a reference to this Washington Report. 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 

of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
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The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 

For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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